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The Power of a Court to Authorize a Remittitur of a Por- 
tion of an Excessive Recovery of Damages in Lieu of a New 
Trial. — The question as to the power of a court to authorize a 
remittitur of a portion of the recovery, when in its opinion the 
damages awar ed by the verdict of the jury are excessive, in lieu 
of granting the defendant's motion for a new trial on the ground 
of excessive damages, is a question which seems well settled in 
some of its aspects and very greatly unsettled in others. Briefly 
defined, a remittitur is the voluntary relinquishment of a part of 
the damages awarded in a cause. There are four distinct stand- 
points from which the question should be considered. 

1. Damages in Excess of the Amount Claimed. — Where the ver- 
dict returned by the jury exceeds the amount claimed by the plain- 
tiff in his pleadings, there is practically an unbroken array of au- 
thority supporting the rule that a motion for a new trial may be 
denied on condition of the successful party remitting the excess. 1 
A different rule generally prevails even in this case, however, where 
the award is the result of prejudice or passion on the part of the 
jury, the effect of which is discussed later. 2 

2. Liquidated Damages. — The power of the court, where there 
is an established standard of valuation, to eliminate by a remittitur 
any excess in the recovery above that which the evidence satis- 
factorily establishes, is properly conceded in practically all de- 
cisions. 3 Thus, where excessive damages are awarded in an action 
on contract, 4 or in actions for torts to property where the amount 
of damages can be computed, as in conversion, 5 or where the ver- 
dict is so much for compensatory and so much for exemplary dam- 
ages and exemplary damages are not permissible, 6 and in general 
in all cases in which the excessive portion of the verdict is easily 
separable, 7 a court has authority to sustain the verdict provided the 
excess is remitted by the plaintiff. It is held by the Supreme Court 



whether, even if the United States citizenship be not lost in a given case, 
the citizenship in that particular state of the Union would not be lost? 
If so, does not this cancel the effect of his naturalization and leave him 
practically a citizen of no particular locality (the United States not be- 
ing a locality, but a political combination), so that his "citizenship" 
in this case would have but slight relation to the question of domicil? 

1 Williams v. Baltimore, etc., Ry. Co., 9 W. Va. 33; Higgs v. Hunt, 75 
Mo. 106; Georgia, etc., Ry. Co. v. Crawley, 87 Ga. 191, 13 S. E. 508 

2 Stafford v. Pawtucket Hair Cloth Co., Fed. Cas. No. 13275. 

5 Cases cited infra, footnotes, 4 to 7. 

4 Doyle v. Dixon, 97 Mass. 208, 93 Am. Dec. 80; Richmond, etc., Ry. 
Co. v. Benson, 86 Ga. 203, 12 S. E. 357, 22 Am. St. Rep. 446; Buena Vista 
Co. v. McCandlish, 92 Va. 297, 23 S. E. 781. 

s Ohio River Ry. Co. v. Blake, 38 W. Va. 718, 18 S. E. 957; Kansas 
City, etc., Ry. Co. v. Turley, 71 Kan. 256, 80 Pac. 605; Mosteller v. Hol- 
born, 20 S. D. 545, 108 N. W. 13. 

6 Stone v. Chicago, etc., Ry. Co., 88 Wis. 98, 59 N. W. 457. 

T Brown v. Drake, 28 Neb. 695, 45 N. W. 47; Lewis v. Northern Pacific 
Ry. Co., 36 Mont. 207, 92 Pac. 469; Fry v. Stowers, 98 Va. 417, 36 S. E. 
482; Mclntyre v. Smith, 108 Va. 736, 62 S. E. 930. 
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of the United States, and also in England, 8 that such action on 
the part of the court is no intrenchment upon the right of trial by 
jury. There is no ground for complaint on the part of the plaintiff 
because the remittitur is with his consent, and since the remission 
is in favor of the defendant, he cannot object if the judgment is 
still warranted by the evidence. 9 This power of the court in the 
class of cases under consideration is settled. 

But even though the action is one for liquidated damages, if it 
is impossible for some reason to ascertain the amount of the ex- 
cess in the recovery, a remittitur will not cure the defect. 10 Thus, 
where the damages awarded are the result of prejudice or passion 
on the part of the jury, 11 or where an erroneous instruction has 
probably affected the entire verdict, 12 a new trial must be granted. 

3. Unliquidated Damages. — The solution of the two previous 
classes of cases is comparatively simple. But when the action is 
for unliquidated damages, where the law recognizes no fixed prin- 
ciples or standards of valuation by which to determine what the 
damages really are, the courts are confronted with a much more 
difficult proposition when it is sought to cure the error of an ex- 
cessive verdict by a remittitur. The courts are by no means in har- 
mony as to what the true rule really is. 

The doctrine adhered to by a number of very respectable courts 
is that an excessive verdict in a trial involving unliquidated dam- 
ages is not susceptible of correction by a remittitur of the amount 
deemed excessive in the mind of the judge and that a new trial 
must be granted under such circumstances, 13 the only plausible rea- 
son given being that, since there is no rule by which to determine 
the amount of the excess of damages, the attempt of the court to 
do so would result in an invasion of the rights of the jury. 14 On 
principle, however, it is difficult to see how such action would 
amount to the slightest denial of the rights of trial by jury, 15 as 
will be explained later. The number of courts taking this view is 
small in comparison with those holding the other way. Moreover, 
many of the decisions which announce the foregoing rule in un- 
equivocal terms will be found upon analysis to be really based upon 
the fact that the jury was actuated by passion or prejudice in the 



8 Arkansas Valley Land, etc., Co. v. Mann, 130 U. S. 69, 9 Sup Ct 
458, 32 L. Ed. 854; Belt v. Lawes, 12 Q. B. Div. 356, 53 L. J. R. B. 249. 

9 Young v . Cowden, 98 Tenn. 457, 40 S. W. 1088; Arkansas, etc., Co. 
v. Mann, supra. 

" Lenzen v. Miller, 51 Neb. 855, 71 N. W. 715. 

u Infra. 

u Slattery v. St. Louis, 120 Mo. 183, 25 S. W. 521. 

u Louisville, etc., Ry. Co. v. Earl, 94 Ky. 368, 22 S. W. 607; Southern 
Pacific Co. v. Fitchett, 9 Ariz. 128, 80 Pac. 359; Tifton, etc., Ry. Co. v. 
Chastain, 122 Ga. 250, 50 S. E. 105; Hanson v. Henderson, 20 S. D. 456, 
107 N. W. 670. 

14 Hanson v. Henderson, supra. 

18 Arkansas, etc., Co. v. Mann, supra. 
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verdict, in which event it is generally admitted that a new trial 
should be granted. 16 

On the other hand, the rule most in accord with reason and sup- 
ported by the vast weight of authority is that, even though the 
action be for unliquidated damages, as in tort actions for personal 
injuries, where there is admittedly no definite rule governing the 
amount of damages, nevertheless it is within the power of the court 
to give the plaintiff the option of remitting the excessive portion 
or submitting to a new trial. 17 This rule favors the plaintiff be- 
cause it gives him his choice of two alternatives, and is without 
prejudice to the defendant. If it is error at all, it is error in favor 
of the defendant and of that he has no right to complain. 18 The 
practice certainly tends to promote justice and to lessen the expense 
to the litigants and the public. 19 The clearest and most satisfactory 
answer to the charge that it is prejudicial to the rights of the de- 
fendant is found in an opinion of the Supreme Court, 20 in which 
Mr. Justice Harlan says, "The authority of the court to determine 
whether the damages are excessive implies the authority to de- 
termine when they are not of that character. To indicate, before 
passing upon a motion for a new trial, its opinion that the damages 
are excessive, and to require the plaintiff to submit to a new trial, 
unless, by remitting a part of the verdict he removes that objection, 
certainly does not deprive the defendant of any right or give him 
any cause for complaint. Notwithstanding such remission, it is 
still open to him to show, in the court which tried the case, that 
the plaintiff is not entitled to a verdict in any sum, and to insist, 
either in that court or in an appellate court, that such errors of 
law were committed as entitle him to a new trial of the whole case." 

4. Excessive Verdict Resulting from Prejudice or Passion of 
Jury. — When it is apparent that the jury has returned an excessive 
verdict, influenced by prejudice or passion, or from other wrongful 
motive, the solution of the question whether or not a remittitur is 
permissible is determined on quite different considerations from those 
relied upon in reaching conclusions in the three previous instances. 
In those cases, it is assumed that the jury intended to act honestly 
but returned an excessive verdict merely because of error in com- 
putation, overestimation of the damages suffered, misconception of 
the evidence, or from other causes affecting only the amount of 
the verdict and not other findings, and not on account of improper 



16 Infra. 

" Davis v. Southern Pacific Co., 98 Cal. 13, 32 Pac. 646; Sills v. Hawes, 
14 Colo. App. 157, 59 Pac. 422; Chicago City, etc., Ry. Co. v. Gemmill, 
209 111. 638, 71 N. E. 43; Evansville, etc., Traction Co. v. Broeman, 40 
Ind. App. 47, 80 N. E. 972; Detzur v. B. Stroh Brewing Co., 119 Mich. 
282, 77 N. W. 948, 44 L. R. A. 500; Heimlich v. Tabor, 123 Wis. 565, 102 
N. W. 10, 68 L. R. A. 669; Northern Pacific Ry. Co. v Herbert, 116 U. 
S. 642, 6 Sup. Ct. 590, 29 L. Ed. 755. 

u Sills v. Hawes, supra. 

u Corcoran v. Harran, 55 Wis. 120, 12 N. W. 468. 

20 Arkansas, etc., Co. v. Mann, supra. 
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motives on their part. But in this case, the presence of passion or 
prejudice on the part of the jury goes to the very essence and root 
of the entire verdict and deprives the defendant of his right to have 
the amount of damages assessed, and all other findings of fact in 
the controversy determined, by a jury of honest and fair-minded 
men. 

In accordance with reason and the overwhelming weight of au- 
thority, therefore, the rule may be stated that a motion by the de- 
fendant for a new trial upon the ground of excessive damages can 
never be refused upon condition of the plaintiff consenting to a 
remittitur, when prejudice or passion on the part of the jury is 
shown, 21 but only where there is no evidence of such improper 
motives. 22 It is correctly said that the presence of such unfair 
intent vitiates the verdict in toto, excluding the power of the court 
to validate or save any part of the verdict without the concurrence 
and consent of both parties to a remittitur and judgment. 23 But 
the single fact that the verdict is large and that the trial court re- 
quires a remittitur of a part thereof does not, of itself, show that 
the verdict was given under the influence of passion or prejudice. 24 

A few cases, however, either hold, or lay down obiter dictum, 
that even here a remittitur is permissible. 25 It is sometimes said, 
too, that when it is clear that the prejudice and passion have af- 
fected only the amount of the recovery and no other finding, it is 
not error to allow a remittitur in lieu of a new trial. 26 While the 
distinction is no doubt a thoroughly sound one, the objection to it 
is the difficulty of determining the extent to which the verdict was 
influenced by the dishonest motives of the jury. 

In conclusion, it should be added that, even when a remittitur is 
proper, no court has the power to render a verdict for a less sum 
than the verdict without giving the prevailing party the option of 
accepting the less sum or submitting to a new trial and obtaining 
his consent to the reduction. 27 It is also worthy of note that, when 



Southern Pacific Co. v. Fitchett, supra; Argentine v. Bender, 71 Kan. 
422, 80 Pac. 935; Plaunt v. Minneapolis Ry. Transfer Co., 90 Minn 499, 
97 N. W. 433; Davis v. Mining Co., 20 S. D. 399, 107 N. W. 374; Unfried 
v. Baltimore, etc., Ry. Co., 34 W. Va. 260, 12 S. E. 512; Carpenter v. Vil- 
lage of Dickey (N. D.), 143 N. W. 964. 

22 Adcock v. Oregon R. Co., 45 Ore. 173, 77 Pac. 78; Stafford v. Paw- 
tucket Hair Cloth Co., supra. 

28 Southern Pacific Co. v. Fitchett, supra. 

" Grant v. Wolf, 34 Minn. 32, 24 N. W. 289; Baxter v. Cedar Rapids, 
103 Iowa 599, 72 N. W. 290. 

" Brown v. Southern Ry. Co., 7 Utah 288, 26 Pac. 579; Western Union, 
etc., Co. v. Frith, 105 Tenn. 167, 58 S. W. 48; Beach v. Lumber Co., 135 
Wis. 550, 110 N. W. 245; Ewing v. Stickney, 107 Minn. 217, 119 N. W. 
802. 

M Trow v. White Bear, 78 Minn. 438, 80 N. W. 1117; McNamara v. 
McNamara, 108 Wis. 613, 84 N. W. 901, Goss v. Goss, 102 Minn. 346, 113 
N. W. 690. 

" Kennon v. Gilmer, 131 U. S. 22, 33 L. Ed. 110; Lewis v. Wilson, 151 
U. S. 551, 38 L. Ed. 267. 
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a remittitur is proper, an appellate court may direct that the pre- 
vailing party remit a portion of the damages recovered or have his 
judgment reversed. 28 



The Right of a Common Carrier to Limit Its Liability. — 
The question as to the right of a common carrier to limit its lia- 
bility in interstate shipments for loss or damage to merchandise 
and baggage has given rise to two distinct lines of decisions. One 
holds that this liability may be limited by a reasonable contract 
with the shipper based upon the value of the thing carried, 1 while 
the other holds that any such contract is invalid on grounds of 
public policy. 2 In 1906 Congress, in order to remedy this lack of 
uniformity in the law, passed the Hepburn Amendment to the In- 
terstate Commerce Act. 3 Since the passage of this amendment two 
important questions have arisen as to the interpretation of section 
20 of the same, known as the Carmack Amendment. 4 The first is 
as to the meaning of the last three lines of this section: "Pro- 
vided, that nothing in this section shall deprive any holder of such 
receipt or bill of lading of any remedy or right of action which he 
has under the existing law." Does this continue in force the com- 
mon "law and the local State laws on the subject? In a Nebraska 
case 5 it was held, that the shipper's right, according to the local 
State law, to recover the full amount of his loss from the carrier, 
legardless of a stipulation which limits the carrier's liability, is 
not affected by the Carmack Amendment. And the same was held 
in an Iowa case. 6 In 1912 the question came before the United 
States Supreme Court and it overruled the decisions in the two 
cases supra holding, that the Carmack Amendment gives Congress 

" Mills v. Scott, 99 U. S. 25, 25 L. Ed. 294. 

1 Oppenheimer v. U. S. Express Co., 69 111. 62; Louisville & N. Ry. 
Co. v. Sherrod, 84 Ala. 178, 4 So. 29; Richmond & D. Ry. Co. v. Payne, 
86 Va. 481, 10 S. E. 749. 

* Grogan v. Adams Express Co., 114 Pa. St. 523, 7 Atl. 134; Balti- 
more, etc., Ry. Co. v. Ragsdale, 14 Ind. App. 406, 42 N. E. 1106. 

3 34 Stat. 584, c. 3591 (U. S. Comp. St. Supp. 1911, p. 1288). 

* Section 20, in so far as it relates to the carriage of merchandise and 
baggage, is as follows: 

"That any common carrier, railroad, or transportation company re- 
ceiving property for transportation from a point in one state to a point 
in another state shall issue a receipt or bill of lading therefor and shall 
be liable to the lawful holder thereof for any loss, damage, or injury 
to such property caused by it, * * * and no contract, receipt, rule, 
or regulation shall exempt such common carrier, railroad, or transpor- 
tation company from the liability here imposed: Provided, that noth- 
ing in this section shall deprive any holder of such receipt or bill of 
lading of any remedy or right of action which he has under the existing 
law." 

5 Latter v. Chicago Ry. Co., 97 C. C. A. 198, 172 Fed. 850. 
Betus v. Chicago Ry. Co., 150 la. 252, 129 N. W. 962. 



